
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE EFFICIENT ENFORCEMENT OF LABOR 

LEGISLATION « 

P. TECUMSEH SHERMAN 
Former Commissioner of Labor in New York State 

THE most efficient carrying out of the purpose of labor 
legislation does not consist merely of " enforcement." 
If the factory laws, and more particularly those provi- 
sions of the factory laws aimed to promote safety, are the 
immediate subject of study, we must first determine their 
purpose, and then investigate the methods of accomplishing 
that purpose, not considering merely the enforcement of the 
specific safety regulations to be found in the laws. 

The purpose of such laws is to protect persons employed in 
factories from physical injuries due to their employment. To 
carry out this and other purposes the state has established and 
maintains a bureau of factory inspection and a force of in- 
spectors, clothed with the authority and duty to inspect factories. 
What is the purpose of such inspection in respect to safety? Is 
it to enforce the safety regulations prescribed in the factory 
laws? Yes, partly; but that is neither the whole purpose nor 
the ultimate purpose ; for those statutory regulations are merely 
indirect means to an end, and not even the principal means to 
that end. Rather, the mission of the factory inspector should 
be to study out the causes of industrial accidents, and then to 
do everything legally possible to eliminate those causes. To 
that end there are two courses open to him : first, to enforce 
the existing laws, and to advise as to the adoption of further 
laws to meet conditions not covered by those existing ; second, 
in the course of his inspections to keep the subject of accident 
prevention constantly in the minds of employers, managers, 
foremen and workmen, to point out to them known causes of 
danger, to study with them their specific problems and to act 

1 Read at the joint meeting of the Academy of Political Science and the New York 
Association for Labor Legislation, November, 18, 1911. 
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as a clearing house for information and experience between 
them, and thus to secure not only compliance with the law, but 
also more or better things than the law requires. For with the 
active cooperation of employers and workmen, if he can secure 
it, not only can the factory inspector bring about all that the 
law requires, and that far more quickly and easily than if he 
should approach the subject in the spirit of a mere police 
officer, but he can also go further towards his purpose than it 
is safe to extend the law. This opinion is based upon experi- 
ence here, and is demonstrated by experience in Germany, 
where factory inspection has achieved its highest results, and 
where, so far as it relates to safety, it is in a sense self-regula- 
tion by employers, being carried on by mutual associations of 
employers. 

But experience in Europe also shows that success in this line 
of industrial supervision is dependent upon the employment in 
the inspection service of experts of high qualifications and 
ability, so that their advice and instructions may always be 
practicable and effective, and that they may be able to explain 
and convince as well as to advise and order. In my opinion the 
New York factory inspectors have followed proper methods in 
their work ; but in spite of the fact that many of them by long 
experience and wide observation have acquired great ability 
and usefulness, yet with some few exceptions they at best work 
mechanically, having no higher scientific education. Hence 
their usefulness in the fields of investigation of accident causation 
and of voluntary inducement is restricted to a comparatively low 
plane. If the present force were supplemented and to a degree 
supervised by a group of experts with scientific education, it 
would soon attain to such skill and ability as to command the 
respect and cooperation of the majority of our employers, who, 
in decided contrast to a recalcitrant minority, are glad to adopt 
reasonable means to avoid dangers ; and then it could do far 
more for accident prevention, without recourse to the sanction 
of law, than would be attainable by the mere literal enforcement 
of the best laws that a legislature of Solomons could possibly 
devise. 

During the past few years many large establishments have 
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effected remarkable improvement by employing experts in in- 
dustrial safety. Why should not the state cover this compara- 
tively neglected part of the field by providing an equivalent 
service for the vast majority of establishments that cannot afford 
such experts of their own? There was reason to anticipate, 
from the recommendations of the Wainwright Commission and 
from consequent legislative action, that officials with the tech- 
nical qualifications I have indicated would soon be added to our 
factory inspection service ; but more recent action by the state 
civil service commission threatens rather to reduce that ser- 
vice to a lower level. 

However highly qualified our inspection service may become, 
we shall never progress very far in the line of accident prevention 
so long as the existing law of employers' liability remains as it 
is. For, in the first place, accident prevention starts from a 
study of the causation of accidents under local conditions ; and 
it is only after we have learned the causes of actual accidents 
that we shall be able to determine the best means to destroy or 
lessen these causes. But our law places employers and injured 
employes, immediately after accidents, in legal relations where 
it is to the advantage of each party to hide or distort a large 
part of the evidence — to conceal his cards until the game of 
chance which is to determine his legal rights as to damages shall 
be played out in court. Consequently accidents are screened 
from investigation behind a cloud of suppression and distortion. 

Moreover, our law is disturbing because it diverts the minds 
of employers and workmen — who in the final analysis must be 
the principal agents for creating safer conditions — and even the 
minds of industrial experts, too much to the proximate cause of 
accidents, which cause the law has fixed upon as the criterion 
of legal responsibility. But in a large proportion of cases the 
proximate cause is some inadvertent act or omission which 
humanly speaking is hopelessly unpreventable, while back of it 
are basic causes, which can be successfully attacked and to a 
degree eliminated. 

Our law raises eternally the question of " fault," and incites 
employers and employes into what is really a class war to de- 
cide between them to which class fault shall be imputed by the 
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law, regardless of whether or not such imputation is correct, or 
whether or not fault actually exists. What constitutes fault in 
concrete cases is generally a most difficult moral question ; and 
what is popularly or legally deemed to be fault under unfamiliar 
conditions of industrial accidents is very often either not a true 
cause or not the efficient or moral cause or not a preventable 
cause of the accident of which it is deemed to be the responsi- 
ble cause. Consequently to fix a legal responsibility for dam- 
ages for the consequences of accidents according to such a 
criterion is not at all effective as a deterrent from accidents, but 
quite the contrary. If we are to succeed in preventing accidents 
we must trace them to their true causes, and then direct our 
remedies to those causes. Not only is it contrary to justice but 
it is also unfavorable to safety to hold responsible and to punish 
for industrial accidents those to whom the law, either expressly 
or as applied by judges or juries, wrongly imputes fault. And 
in practise it imputes fault wrongly in a large proportion of 
cases. In my opinion, therefore, the substitution of the Euro- 
pean law of " compensation," which generally eliminates this 
difficult question of fault, in place of our existing law of em- 
ployers' liability for damages for fault, is a necessary first step 
towards carrying out most efficiently the purpose of the factory 
laws for the prevention of accidents. 

I turn now to that branch of my subject relating to those pro- 
visions of the factory laws which for the purpose of promoting 
safety specifically prescribe or prohibit the doing of certain 
things. How these laws shall be enforced and how they can 
most efficiently be enforced depends principally upon the sub- 
stance of the laws themselves. Attention must therefore be 
directed chiefly to the question of how these laws should be 
framed. On this question I am entirely out of sympathy with 
the spirit of the times ; for I attribute the unnecessarily danger- 
ous conditions in many of our industries and in certain classes 
of our buildings used for industry, not so much to class " greed " 
as to a combination of economic necessities, bad laws and in- 
adequate provision for the proper administration of the law. 

My first proposition is that statutory regulations for safety 

should be selected and framed with close regard to economics. 
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In America we live in comparatively great danger from fire, in 
part at least, because we cannot afford fireproof material in our 
structures. If we collectively were to adopt laws to compel our- 
selves individually to go to greater expense in the construction 
of our dwellings, surely we should strive to frame those laws so 
that they would effect the greatest increase in safety in propor- 
tion to the expense entailed. And we should see to it that such 
requirements should deprive few if any of us of our homes alto- 
gether merely because they are not ideal, for even dangerous 
dwellings are far preferable to no dwellings at all. The state 
should act in that way toward industries. We might cut off 
over half of our industrial injuries at one stroke by prohibiting 
the manufacture of steel and the use of high power machinery, 
but that remedy would obviously be worse than the disease. 
Yet a like mistake is apt to be made indirectly by adopting regu- 
lations which would impose upon industries a burden of expense 
greater than some of them could bear. Examine two recent 
proposals for general statutory safety regulations, viz., (1) that 
the electric drive should be required by law in place of belting 
and shafting in all factories, and (2) that automatic sprinklers 
should be required in all city workshops. Each would cost our 
industries several hundred million dollars, and yet, while in gen- 
eral one of them would be and the other might be of some net 
benefit, nevertheless, in a large proportion of cases both would 
be of slight or of doubtful advantage. If many such expensive 
blanket requirements were adopted, it would ruin some indus- 
tries, reduce employment, and lower wages or raise prices. 
Consequently, the adoption of a few such requirements would 
tend to preclude the adoption of other means of safety, even 
although those others might be far the more necessary and 
effective. We should therefore not compel the general adop- 
tion of standardized measures for safety merely because on the 
average they would do some good, but should use discrimina- 
tion and so frame our statutes that they will compel the use of 
the most effective means of safety and then only under condi- 
tions where they are reasonably necessary. 

Of the 24,000 factory accidents annually reported in this 
state only a minor proportion are due to obvious defects in 
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structure or equipment or to the neglect of known safety appli- 
ances or practises. The majority are inevitable incidents of the 
use of modern machinery, processes and organization, which, 
along with an enormous increase in productivity have caused an 
increase in the inherent risks of production. Those risks are 
not absolutely unpreventable ; but they are unpreventable so 
long as employers resort to the methods of production that 
cause them. The problem, then, seems to be to compel or 
induce the selection of those methods of production which will 
have the lowest risks in proportion to productivity. Can the 
state bring about such a selection by standardized regulations ? 
Most decidedly it cannot, although it may with benefit prohibit 
any trades, processes or practises which the overwhelming pre- 
ponderance of technical expert opinion unqualifiedly con- 
demns. Beyond that there is only one effective remedy that I 
know of, namely, to make the cost of compensating for work 
injuries an unavoidable part of the employer's cost of produc- 
tion. That would make the more dangerous methods of pro- 
duction less cheap, and the safer methods relatively less 
expensive ; and thereby would tend to direct industrial devel- 
opment along the safer lines. That leads us again to the 
" compensation law " as a remedial measure of primary in- 
portance. 

My second proposition is that no compulsory regulation for 
safety should be adopted unless its usefulness is certain under 
practically all conditions to which it is to apply ; for if any such 
regulation to any material degree uselessly interferes with 
freedom in the operations of industry or imposes useless ex- 
pense upon any considerable number of employers, it will tend 
to defeat its own purpose. To explain that conclusion I start 
from an idea that the experienced observer will accept as an 
axiom, namely, that the state is not competent generally to 
determine and prescribe what is most conducive to safety, and 
that its function to be really conducive to that end must be 
strictly limited to forbidding what is clearly wrong and com- 
manding what is clearly right. Consequently, general and ab- 
solute regulations, such as it is now the popular tendency to 
resort to, should be generally avoided, for the reason that they 
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inevitably go too far and frequently command what under some 
conditions is wrong, *. <?., what is useless, impracticable, impos- 
sible, harmful or less effective than other and less expensive 
means. In such cases the law is either deliberately left unen- 
forced, or, owing to the natural prejudices of judges and juries, 
is successfully resisted, after the efforts of those charged with 
its enforcement have first been wasted in futile litigation, or else 
it is enforced with unnecessary burden upon some industries 
and interference with them. One effect in the two latter cases 
is to put the most capable and best disposed managers of in- 
dustry and of property in a position of antagonism to the state's 
entire scheme for the prevention of accidents. In the applica- 
tion of the safety provisions of the factory laws, which are ab- 
solute — but which, from the view I have taken, should be 
conditional — that result has been clearly noticeable, and in the 
application of the New York city building laws it is the common 
rule. Among the mass of orders and proceedings pending 
against owners of buildings the majority are doubtless proper ; 
but many of them are against buildings already better equipped 
for safety than the average, while others require heavy expendi- 
tures in ways which, under the particular conditions would not 
serve to reduce any existing dangers, but would be mere use- 
less tributes to legal or administrative formalism. And, more- 
over, the law is neither so framed nor so administered as to 
distinguish justly between landlords and tenants, but too gen- 
erally penalizes the one for the acts of the other, and vice 
versa. The natural results are to discourage the solution by 
private owners and managers of the problems of safety in- 
volved, and to excite an amount of righteous opposition to the 
law which hinders its enforcement generally. 

The existing dangers from fire in our New York city work- 
shops emphasize a point to which I will revert later, namely, the 
need that the law should be so elastic as continually to fit changing 
conditions. During the past few years the removal of the bulk 
of workshops in the clothing trades from tenements and rookeries 
to loft buildings has rapidly and radically changed the means 
requisite to protect the working people therein from the dangers 
of fire ; and the former statutory remedy — the New York type 
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of fire escape — under these new conditions has ceased to be a 
remedy and has become a disease, i. e., is a useless expense and 
in itself a cause of danger. 

The problem, then, is so to shape our laws that they will re- 
quire of the proper persons the most economical and certain 
means for safety wherever, but only where, they are reasonably 
necessary and will be effective. A code of such laws could not 
be compressed within the limits of an ordinary statute, and what 
is more serious, would require amendment, to fit new or unantici- 
pated conditions, more frequently than is practicable by legisla- 
tive action. Specific statutes, then, being too inelastic for the 
purpose, the alternative is to enact general statutes requiring 
" proper " means to guard against specific dangers " where 
reasonably necessary," and delegating discretion to decide what, 
under various particular conditions, are " proper " means, and 
under what conditions those means are " reasonably necessary." 
The question then arises : upon whom should such discretion be 
conferred ? There are serious objections to conferring it upon the 
official whose duty it is to enforce the law ; for he is peculiarly 
prone to misuse such discretion, in order to gain private ad- 
vantage, to satisfy temporary gusts of popular passion, to give 
advantage to personal favorites, or to make the law more easy of 
enforcement. And he is likely to err through routine depend- 
ence upon subordinates, or through lack of time, information 
and knowledge. Even if he should not abuse his discretion, he 
would nevertheless always be subject to the suspicion of unfair 
discrimination and to consequent opposition from the public 
and the courts. Moreover, if capital should be subjected to the 
unbridled discretion of single heads of departments in matters 
wherein the abuse of such discretion would lead to partial con- 
fiscation, it would cause capital to be harmfully withheld from 
investment. Under the recent Hoey Act, which established a 
bureau of fire prevention in the New York city fire department, 
the fire commissioner is given unlimited discretion to compel 
the installation of appliances for the prevention of fires, subject 
however to a review of his orders by a " board of survey." As 
a check such review is better than none at all ; but it is not suf- 
ficient ; for a board of survey will deal with each particular case 
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by itself without relation to the general field, and consequently 
its work will not check unfair discrimination nor tend to allay 
the suspicion of such discrimination, even if none exists. 
Where the legislature delegates such discretion, it should re- 
quire that the exercise of that discretion be expressed in formu- 
lated rules for public guidance, and that such rules should be 
amended only after public notice and hearings of those to be 
affected. These rules should be made and altered, not by the 
official whose duty it will be to enforce them, but upon his mo- 
tion and at his suggestion by some other official or board, and 
preferably by a board of experts constituted especially for that 
purpose. (A bill giving to the commissioner of labor power to 
make rules and regulations in certain cases subject to the ap- 
proval of the governor, was recently vetoed by Governor Dix, 
on the ground, as I understand it, that the governor is not to be 
assumed to be an expert in such matters, and should not have 
such a responsibility thrust upon him. The governor's position 
is probably right. Consequently the discretionary power to 
make such rules should not be delegated to the executive.) 
To the objection that we have already too many boards, the 
answer is that in this matter we are seeking to control a power 
which if misdirected or abused would waste millions of dollars 
or needlessly sacrifice thousands of efficient workmen, and 
therefore that the end to be accomplished is well worth the 
price. There are some specific dangers to be avoided in the 
constitution of such boards; but experience abroad, upon 
which I have based my suggestion, has demonstrated methods 
to avoid them. 

In another way our law needs correction. The safety regu- 
lations of the labor laws are designed simply to prescribe cer- 
tain obligations, conducive to safety, to be enforced by the 
state. But they are also used for a secondary purpose, as 
criteria of liability for wrongs by employers to employes ; and 
in this application they are often misconstrued by judges and 
juries — who are entirely unfamiliar with the subjects and con- 
ditions to which they relate — so as to require what is useless 
or impossible. Such misconstructions frequently result, not 
only in producing injuries, but also in depriving the regulations 
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of some of their effectiveness for safety. In this second 
use these regulations have been too generally construed as 
imposing obligations entirely and exclusively upon employ- 
ers. Many of the duties thereby imposed upon the employer 
are really joint duties of the employer and his workmen or 
some of them. To hold the employer in such cases entirely 
responsible to those workmen for the consequences of a viola- 
tion does not conduce to safety. Even where the violation 
involves serious personal fault on the part of the employer, so 
that it is altogether just to impose upon him unlimited liability 
for the consequences, yet such action is sometimes undesirable. 
Working people should not be led to believe that they are free 
from all responsibility in the matter, and that they may accept 
and continue in dangerous employment, resting supine in the 
belief that the state must discover their danger and protect 
them from it. The working people owe a duty to their em- 
ployers and to the state to aid in the enforcement of laws 
enacted for their protection. If we are really seeking safety 
and not class warfare, we should reshape our laws and legal 
practises so as to cultivate instead of destroying a sense of these 
duties in the minds of the working people. To that end the 
secondary use of safety regulations, which I have explained, 
should be discontinued ; and all the law governing the liability 
of employers to their employes for work accidents should be 
contained in distinct and independent statutes. 

There is one further requisite for efficiently carrying out the 
purpose of this branch of labor legislation, and that is time. 
Our factory inspection force has now been augmented until in 
proportion to its field it is larger, and in proportion to its diffi- 
culties — arising principally from the obstructive practises of 
many of our magistrates — it is about as large as the corre- 
sponding force asked for by the New York city fire commis- 
sioner for a lighter task. It should be borne in mind that in 
England existing conditions have been reached only through 
the labors of a well-equipped force for a generation, and that 
in Germany, after an equal period, many trade inspectors are 
still admittedly " in arrears." We should, therefore, anticipate 
satisfactory results, not in months, but in years; and in the 
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meantime should judge the work of the inspectors not by what 
may have escaped their detection nor by what they may not 
have corrected but by what they shall have accomplished. If 
one feels inclined to be impatient with the prospect of such 
slow progress, let him remember that there is a great compen- 
sating advantage in proceeding slowly, namely, that progress is 
then more sure and more apt to be guided by experience 
towards the desired end ; whereas, if it is sought to obtain the 
same result by turning a mob of agitators, political hacks and 
untrained cubs, labeled inspectors, loose on the industrial com- 
munity, with authority to make trouble, the chances are that 
they will miss the desired result altogether. 

What is our goal ? What may we reasonably seek and ex- 
pect to accomplish' From rash estimates by some experts 
and from results recently accomplished in some exceptional 
industries, a popular belief has been created that a majority of 
our industrial accidents are practically preventable. In my 
opinion that belief is erroneous. General European accident 
statistics prima facie indicate that, in spite of systematic inspec- 
tion and regulation, industrial injuries are increasing, both in 
the aggregate and in proportion to numbers employed ; but, 
more closely studied, those statistics reveal so many elements 
of error that they can fairly be said to support neither that 
conclusion nor any other. The more perfect statistics of the 
highly organized industries, however, show positively that in 
many trades, in spite of the adoption of more dangerous pro- 
cesses and a consequent increase in the inherent trade risks, the 
proportion of serious injuries has been materially reduced; 
that is, that there has been a noticeable reduction where natural 
progress uncontrolled would have resulted in an increase, and 
what is more important, that the number of such injuries has 
been very materially reduced in proportion to economic results 
accomplished. That, and not the millenium is what we should 
expect ; and it is well worth striving for. 
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